DOCKET FILE COPY ORigiaL

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSIONIAT .5

In the Matters of

Deployment of Wireline Services Offering
Advanced Telecommunications Capability

Petition of Bell Atlantic Corporation

For Relief tfrom Barriers to Deployment of
Advanced Telecommunications Services

Petition of WS WEST Communications, Inc.
For Relief from Barriers to Deployment of
Advanced Telecommunications Services

Petition of Ameritech Corporation to
Remave Barrters to [nvestment in
Advanced Telecommunications Technology

Petition of the Association for Local
Telecommunications Services (ALTS) for a
Declaratory Ruling Establishing Conditions
Necessary to Promote Deployment of
Advanced Telecommunications Capability
Under Section 706 of the Telecommmnications
Act of 1996

Southwestern Bell Telephone Company
Pacific Bell, and Nevada Bell Petition for
Relief from Regulation Pursuant to Section
706 of the Telecommunications Act of 1996
and 47 U.5.C. § 160 for ADSL Infrastructure
and Service

Bwpﬁv-;.“m}'

PUGATINS

¥
CC Docket No. %bﬂf&{;fo ;_-ﬁ.*ﬂ‘f_ sECrEAS

CC Docket No. 98-11

CC Docket No. 98-26
CC Docket No. 98-32

CC Docket No. 98-78

CC Docket No. 98-91

T e e e v vt e e e e i M T e S e’ S N M e tae n e S e e e e e e

REPLY COMMENTS OF RCN TELECOM SERVICES, INC. AND
CONNECT COMMUNICATIONS CORPORATION

RCN Telecom Services, Inc. ("RCN™) and Connect Communications Corporation

(“Connect™), by undersigned counsel, submit these reply comments in connection with the
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remand of the Commission’s August 1998 Advanced Services Order from the United States
Court of Appeals for the District of Columbia Circuit.¥

ADVANCED SERVICES CONSTITUTE "TELEPHONE EXCHANGE SERVICE’

RCN and Connect agree with those commenters that contend that advanced services
constitute "telephone exchange service" under Section 3(47).% As explained by RCN and
Connect in initial comments, DSL and other advanced services are "telephone exchange service”
under the part B definition because they are "comparable” to "telephone exchange service” as
defined in part A. Comments of ILECs contending that advanced services are not "comparable”
to services meeting the part A definition of 3(47) are based essentially on on the view that
"comparable" is limited to voice services. ILECs provide little or no support for this view other
than unsupported interpretations of the Act.

RCN and Connect agree with those commenters pointing out that Congress intended the
part B definition of "telephone exchange service" to accommodate introduction of new
technologies into local networks.2  Several commenters correctly point out that the

“comparable” test under Part B of the definition encompasses more than traditional voice

L Comments Requested in Connection with Court Remand of August 1998

Advanced Services Order, Public Notice, CC Docket Nos. 98-11, 98-26, 98-32, 98-78, 98-91, 98-
147, DA 99-1853 (rel. September 9, 1999); Deployment of Wireline Services Offering Advanced
Telecommunications Capability, Memorandum Opinion and Order, CC Docket No. 98-147, FCC
98-188 (rel. August 7, 1998) (“Advanced Services Order”).

12

See, e.g., Mindspring at 5; Prism at 12; GSA at 5.; AT&T at 8; Wisconsin PSC at

¥ CDS Networks at 3; Prism at 10.
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services.¥ The part B definition was adopted in the 1996 Act in order to assure that “telephone

exchange service” and state authority over it was sufficiently broad to accommodate introduction
of new technologies. There is no support in the Act or its legislative history for SBC’s assertion
that Part B of the definition of “telephone exchange service” was included in the 1996 Act to
permit a definition of “telephone exchange service” to apply to new competitive entrants.  The
original pre-1996 Act definition would have been fully adequate to define “telephone exchange
service” provided by CLECs. Congress did not need to add the Part B definition in order to
accommodate CLECs.

SBC and other commenters contend that DSL service cannot constitute “telephone
exchange service” under the Part A definition because DSL services do not begin and end
“within a telephone exchange.”® However, DSL service originates and terminates locally even
if any communications passing over it are terminated outside the local calling area. Thus, the
DSL service begins at the customer’s premises and ends when it connects to the carriers ATM or
frame relay network. Accordingly, DSL service both originates and terminates “within a
telephone exchange.”

SBC also contends that DSL is not an “intercommunicating” service and, therefore,

cannot constitute “telephone exchange service.”” This is incorrect in that DSL is frequently

used to connect users to corporate Intranets which are frequently in the local calling area and also

4 Prism at 12; AT&T at 13; Rhythms NetConnections at 11.

> SBC at 6.
o SBC at 4.
I SBC at 4.
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permits users to send email to other users in the local area. Thus, DSL provides an
mtercommunicating service within the local calling area.
ILEC:s further contend that DSL cannot constitute “telephone exchange service” because

”

that service is not covered by the exchange service charge.¥ According to SBC and US West,
the exchange service charge is a carrier’s basic local calling charge.? As noted above, DSL can
be used for local intercommunicating. The DSL charge in those cases constitutes the “exchange
service charge.” Therefore, DSL is covered by the exchange service charge for this service,
although the exchange service charge for DSL is different from the exchange service charge for
voice calling.

ADVANCED SERVICES ARE NOT “INFORMATION ACCESS”

The Commission should reject the view that advanced services that provide access to the
Internet cannot constitute either “‘exchange access™ or “telephone exchange service” and,
therefore, must constitute “information access.”® As noted by commenters, “information
access” is not a category that is defined in the Act or given any role m the key-market opening
provisions of the Act.*! While Section 251(g) refers to “information access,” this reference was
only for the purpose of continuing equal access obligations of the Modification of Final

Judgement in effect until superseded by FCC regulations. There is no statutory foundation for

“information access” as a separate category of ILEC services. It is simply too large a

¥ SBC at 5.
2 Id.
o US West at 7-8; SBC at 2-7.

iy Rhythms NetConnections at 7.
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consequence to assume that under the Act the Commission may establish a new category of [ILEC
services exempt from Section 251(c) obligations absent an express provision to that effect,
especially absent any showing that this would be consistent with the pro-competitive goals of the
Act.  Accordingly, even if it is correct as some commenters contend that DSL fits squarely
within the definition of “information access” under the Modification of Final Judgment,*¥ that
does not have any bearing on whether ILEC provision of advanced services are exempt from
Section 251(c) obligations under the Act.

In any event, as discussed above, advanced services, including DSL service used by end
users to access ISPs, constitute “telephone exchange service.” Therefore, there is no basis for
the conclusion that advanced services constitute “information access” because they do not fit into
the statutory definitions of either “exchange access” or “telephone exchange service.”

CONCLUSION
For these reasons, the Commission should determine that advanced services constitute

“telephone exchange service” under the Act and not determine that advanced services constitute

H : A
Patricg . Donovan
Antony'R. Petrilla
Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W., Suite 300
Washington, DC 20007
(202) 424-7500

“information access.”

Dated: October 1, 1999 Counsel for RCN Telecom Services,
Inc. and Connect Communications
Corporation.

= Covad Comments at 7.
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